
DCCDUNEY usSD3

02061 - (A11121013

(Protests against Responsibility Dtteiaatiom, PreawarS fltceye
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Decision re: Julion A. UcDermott ccrp.; by Nobert F. Keller,
Deputy Coniptraller General.

Issue Area: Federal stocureon*t pf Goodu nd sedicem (1900).
Contact: Office of the General CousselE Procuremeat Lai; I.
Budget Punction: National Defense: Department of Defene -

Procurement S Comtractn (056)e
Organizaticn Concerned: Defense Supply Agency: Dkfeaue Genral

supply center, Richmond, VA; Avdt Zadustsies. lac.; Anll
Biddrs, Inc. a ill

Authoritj: A.S.P.3. 1-902, 1-903' 1i904.*, 1-905.q a.SePvi.
1-705.4(c) (ii) . 45 COmp. Goen.A. jYI Coap'eifi 257.. 5
Cosp. Gen. 66. t-183730 (1976 .,s-179717g1 (i974) 3-179720
(1974) * B-18289C (1975). 4 C.1.3. 20.2(b) £2).

A prateut uas uade to the award Of thr contrts tO
other bidders, and, mcat impOitautlt, tO-tbe.. ilmiug that is was
nonreisj .tsib1e and was not ed a pre war d Fry. No
okjection wits found to wm amvO~e~AOA 0E F~nD AO4@DCYU deteraination af
ncnhrZsponsibi.Lity; ccnseqentiy az preaward uutwey as not
rJ; uired. RefeLral I`. the small Diess' 'aGilutratiom was cot
requured, is certificate of urgendj had been duly eizcuted.
Proteist of other bidder6 . responsibility. was act for
consideration. Protests against otber bidders wure untimely.
(DJA)
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FILE: 3167705, 3iil197 OATES Awl 28, sLr

MATTER OF: Julian A. McDermott Corporation

J D~~IGEST:

1. inforuitiona ivaLlable to contracting officer
regarding prottestr's, obligationu; on existent
contracts for lame item was reasonable basis
fot contracting officer's determia tion that
protester wvs not responsible bidder.

2 Preavarrd urvfey was not required where con-
tractin;.offtcer had available sufficient
infor-ation to determine protes'ter's respon-
sibility.

3. Counti'cting 'oEficerwas not reqdiired to mubmit
queutioug * ofjprotie ter's responsibility to Small
Dusiness Adsliniftration becaus& certificate of
urgency had been duly executed. ''

40 Agee'cy,,eceiuinatlou5 to waivq firstt'articile'
teiwtinji ~f o't bidder air'erevieved by GAO where
bid standing Xs affected. Uowever,¶ where, as
here,: waiver o'f firat article testing does
not affet'bitd tn-'ding, GAO seem no need to
conmeaer whether vaiver was justified.

5. Questionf -whtyhe'r. iteSm supplietd comply with
contract specifications is matter of'contract
administration, and not for consideration under
bid protest functions of this Office.

6 Subpeqib'ent protests filed more than ten day safter
protester knew or should have known of basis for
protests are dismissed as untimely.

Julian A. McDermott Coro ratio6 (McDeraott) protests
the-awar'd of cbiiracts. DSA 400-77-C-0075, DSA 400-77-C-
0689, and DSA 400-77-N-Ehi0, issued by the Defense General
Supply .Center (DGSC), Richuond, Virginia. Each protest
will be discussed separately below following the citation
of the apprupriate contract number.
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MtA AO0e.77aCa0075

The protester contests ta' deturmiuatian by DOC
that MeDersottwvau not a reuponsibi, bidder for the
subject procurement'. McDeruott also conteutd'that the
successful bidder was not a rr-ponmible biddei;.that
Dr8Cc should not bave'vaived a firft s*ritilbtesiing!
r-juire-eot witb respect..to the succesful bidder and
that the articles supplied to the Government by the
successful bidder contain defective components.

DG8C negotiated the subject procur-ment of 3,625
distres, marker ligh tut'becavite ofa critical cstock
position forsiuch 'items, On September 10, 1976, DGSC
iuepod an ZIP to' si potk tiail offeror s.ct and final
offije were receivied fru'">hcDermott, Audi Iudustries, Inc.
(Audi) andtRNbop'acleteScronies. Following a pr'aa'aird survey
of Hope:Elettroficu, the apparent 1o'vbiddir' the coc
tracting officer found it tot be not reaponitblrN.
McDermott wAStro'drterrnnedr to abeunot r-odn- '61le,
bamed" upon inforuiation aPailabile to 'the contractin:
officer concerning McDerm-ott' dielinquent perfb'rmance
on existing conitracts with DGsc 'for the seas item.
Following a preaward suryey, Audi vUs determined to be
responsible and awvt. was made toMit McDermott has
protested this award to our Office; .

McDermott first asserts that thetoontra-cting officer '
deterriin'A'ti`n zthtt it wa not r~ejponibiie wai mr'r'onieisO.u
The record'indi`atea that the cbntractiu.-oiiicer banid
hi.s determination upon information available to him that '
McDermott was delinquent on deliveries under four con-
tracts with DGSC.

Contract DSA 400"75-C-5978,awarded toMcDe'rnatt on
Jun e25 1975, called for delivery of 6;452 distrecs
marker lights of the saue t'ype, -asare iunoiIned inth'e
present cotntract. -KMcDersmot't faeied to aee~t th April,
Mayand June del'ivery dates, foilowing ajiretr-trLtsl
plant on March 6, 1976. By Octqbir 8;,4-976, hbi4
con'atracting' officer made his responibility determi iaou,I ~ not ye madetany *VI StfI Ixat:
McDermott had notyet sie - dny el'iver'ies.0 Th'ie agency
stAtes that on Septernber 29, 1976, vwhen cDaermott was
contacted regarding. a-proposed delivery schedule for this
contract, it indicated &h'at iti delivery schedulAi would
be from February through May 1977. The agency reports
that McDermott was asked how it was able to meet the
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December 1176'c04 j'luafry 1977 delivery dates for the

public' ezi'geae'requireseut,4hbu it was umable to
tdelie'r un'der the couat t i't l dy 'bid, usttil

lebnar'y throNugh ay 1i977. McDermott indicated that
earlier performance ou the subjectRVF woul' be
accomplished at the expense of delaying deliLvry
bnder the-older coatracts. McDermott states that it

did not in4i'ate that dtleveries'under the, oldet con-

tract vould 'be delayed 6ut -rathe'r that the exigency
requirement wduld be produli'd with overtime lab'or

KcDermSt.t explains that deliveries under the older
contracts could not be similarly expedited bj the use
of'overtime labor because the contract price Wvs not

sufficient to cover the added expense of such labor.

Ina'dtitiou to the abova-meuticned contract',

KcDii'midt had also failedt'o makeiiny delivertyes undert
DMA 400-76-C-i473, ezetuted Octoiber' 15-, 1975 for 1,475

units due August 2, 197,,' n DMA 400-76-C-2746,
executed January 5, 1976 fOr 1,500 units due June 3,
1976.

- ,On the basic of the a boeinformat&t-tk&Defenst
Logisctic Agency*(DLA) ga rti tht tth con'tracting
*officer wa jucStified in'condcudilu that McDermott

could not seatit t eaists ng contractual' obligati0o'n.
* nudist the sane time comfrlyiith dhe'ieliveiry ichedule

' ,:1% reguired by-the 1ublc 'eltgency procurement DLA

further *serts that,- bu't for XcDeruott' failiure to
- tdelIver distres ma'rker 1ights as required by existing

contracts, the subject ekigeucy procurement probably

would not have been necessary.

sP'Aragra;ht1-902% of the Armed-Srcvise Procuriaent

Rsgulation (ASPR) (1976 ed.)rreqizieo.that contracts
be.2awa'rded only tbore ponsible prospectve contractors

ASPR 1-904.1 precludes anaeviid unleflaihe coantracting
offic'xfltrt uaze an affirmative deter inmiion that
thepr'o'p ectiv.contractor 'Ls responsible under the

criteria set out in ASPR 1-903. Section (ii) of that

paragraph states that a prospective contractor must:

[V *
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"(ii)?ba able to comply with the requfred or
proposed delivery or performace schedule,
tak-liki itio: consideration all existing busi-
ness commitments, commercial as well as

I . ~~~governmsental .@

| This Office,\haa coaslwteutiy hold that it is thed tuty of the coutraetiug offLcr to determine the respon-
sibility of an oftoror and that he is vested with aconsiderabile digree of discretion in making this detmrmi'
nation. W. wil n1 a aubtAItut" our rjudgment in such
-. cases un eu the contract I offier's determination is
sho~un to bs witdhout a reasonable basi. 45 Coup. Ce..
4 (1965); 43 idt; 257 (1963), We£findf no basis in the
, record upon whifh to c'nird. that the ,e'san abuse
of adminiitrnitvs' diis" 'e'i'ion. Consequenttly, we mayinterpose no legal obje'action to the contraecting officer'edetermination that McDermott wvs not responsible forj purposes of this procurement

McDermuo'tt further assert's that it was prejudiced
by the failure, of the contracting officer to request
a preavard survey prior Lb his deterainlatvton as to
McDermott's responwibility. Piragraph 1-9D5.4(b) of
ASPR states that: -

"Ai prewa rd'survey shil be requ 'Ldidviefn
the information a'xil'ble to the p'urch'asiing i
offL& is niot s'ufficient to'enable'the con-
tracting officer to make adeteruination
regarding the responsibility of a prospective
contractor * * * "

6 "a v e a*lready dte i riuin ed ' th at thee viden ecs, availablie ito the contracting' officer provided a reasonable basisfor his determination that McDermott wa no' t respon-
sible bidder. Consequently, * preatard survey was not
required.

! M{cjermott auuertso arts that it was prejudiced by not
being given the opportunity to obtain;,.' certificate of
competency from the Small Busines's Administration (SMB).
Paragraph 1-705.4(c)(ii) of ASPR provides that:

* -~~~~~~~~~~~~4-
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|"(1 referral need mot be made to tbh
, j SEA if the _zontractiaq .offiecr,certi-

fies in writiag, and him certificatton
is app'raoed by the chief of the purchas-
ing office, that the award must be made
without delay."

In the prm'lent case, a certificateof urgency was executed
by the contracting officer on October 8, 1976 and was
subisquently approved by the Director of Procureuent
and Pro'duction. Therefore, a referral to SBA of the
question of McDermott's responuibility was not required.

MeDermott uext asserts;that Audl, the successful bidder,0 responsibl -Office on'erwas not areaponsibe'tbidderkr ThisOffice no'l
reviews:bi jroteuts n ving gencies ffirmative
deteruiinatiobs ofivreponiiiitty; except for actizosn
by procu'reent off - Si whlch are tantasount to -tfra'ud
or, Vii. e su reapouui-

llt*2 LrACPkat4?*P&.t;-¶!gBe1Y *a¼ -t0f,~been applie'd;A
_____ ____ _____ __a l Idts ,o ,-Cup GCoen 66 (1974),4-2 CPDW64. Affiruative dtermainations 6C responsibility

are ba'sed sentially on ubjctivejudgn which are
lr~gely wlthin the diucrepi ;n bi procuriing officials who
must, suffar any difficulties QxperiencedAby reason of a
contractor's inabilit'ty toprf. rm HcDerm'tt'protest
does not allege that heh contractingi officer acted fra'ud-
ulently or that 'definitive r#&'o'aiibiltlzy criteria were
not applied' n this case. Consequently, McDermott's
sassertion with regard to Audi's responsibility is not
fo'r consideratton by this Office.

Mdc'Dermott al c'kiieta th" DGSC should not have
wvi4rd a firsta' rkicie testing req'uitrement with respect
to Au'di ',McDerrnohit alleges that Audi's previous subeon-
* Lractor, who suppliedAudi"with P0opercent of thecom-ponentudi. teidis9

t IssM.
poneintso-df~the d'latiress,-marker lijghts,,waus' eimiiating
this-pr'4uct ilne approkimately two monthsibefoii 'th'e
.RIFa~tclohing~'-dfle 4';,, 'fwe auenao need to cbonsider whiether

* waiv'er' vis'."jiiistlfifhd in'thls case. While we have reviewed
agency dde&rmiinations tbo-Vi" first irlc'ie testing in the

Lpaut, have done to where the det'eri'tri.tion to wai-ve
affecied the reltiv'e .vtaa i''g of biddersa Our purpose in
reviewing these dt'eruination' was to as'su're that the waiver,
because of ituimp'act on the bid evaluation, was not arbi-
trary or capricious. Kan-DuTool & Instrument Corporation,
3-183730; February 23, 1976, 76-1 CPD 121. Here Audi was

': ,~~~~~~~~- S -
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.- 187705,.2-18819 1 1
the sole re-^lnlng bidder. Waiver-of f rit, *rtlel,|
testing for Audi could noteae aof f Ocrtedii the protesteir j |
competitive posltions Undoir ti'e circusistaniest we *ee14 U'p'
reason to xev:Liw the agency's aetarminitloL to valve itrst r !
article testntg.

M cnermott flnalLy asserts that the articles supplited 
to t~e.Goveruimeat by Audl ,werec iiii'atv is ,'The "que'istion
o-F"Awther the Items aitu^111||iouplleC by Audi undlear th-
contr'ad 'c-ledt vlh ihe' spficlflcitibns Is a quas'tlo 1
of .contr-ct &dlaistration. Seacil]wer&-.3', DMiaz*
tiaitiiij, Inc.-, B-17?9719, B-1,797209 J4atuary!<2Opj,.974V|,
74-1 CPD 371 ,Xxttete 'of cont~ract adu~~-sait'~r'a~t':ioare ".-t 

not for -resolutlon u nditer,ou r 'blt jrobt a at p'rto~cesd u r it.W ch.
are.-reserved for considerilng 'wethier -n'awaa, or, agoiecd
awirAt, of AL coniract cmopliiei with u't etbuto~r I i g; i o'rt

and";,opkher ]Legal reiulre''ents'; See".Zia oer-lloy 'a- Corqorjdtisqn,
B-'182890, February 4, '19759 75-1 CPD 790,'-'Thoiir-satterm, 
r-thier, are the responsilbility of the ,contradt'ia 'agency. 
Wet note, however, that DLA ham assured our Officc thoat , 
McDermottle allegatlon of debfective unitsc is being inventl- 
gated by ML& r 

DSA 400-L77-C-0689 ,a.;- - , 

.,,McDerkmott prtotes .t s th wtdbjC of,~'th ernce;,'
contrc to Aall Bildders, faco (A'l fortotlieyo 
230-electric floodiih es Th' ecr indiciate"h- 
MdDeer-mott wan notified of the proposed awaid' to Aallby i
letter of December 17, 1976. McDerm'ott's protest, date'd ,
January 17, 1977, was received by this Office on January 19, 
1977. 

Tha b 'd pro tatst p~r o'ce dur dig of thii'izOffice provideithati
&.bld protsmt 8'ouild be filod iAn~ tl'Ofc'n later'
than ten daj'a after. thei bii'-:fo'r prote'st't-inknown or1

4 Col.., It i U-~ ~ ~ ~~ ii

shoi'16id hav, been kib"4nn whidheiv~erk ecwrl-r. 4 ,C.YR.* '
I 20,2(b)(Z3. InRtirsn;cs'Mc'De'rott shoul~d,:have! 
kniowin of tha pro an .-ntot litc'r-..than D'scebier 24j,9'6.1,,

ri~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I

when It may bs prestimia to have. rece'lveda,notite ofa'aw-rt i''
of-th- ub'ct cO'n t Ta't C scatuse'McDernott iitd e'ir-.i
te'ct to this of f ice6xunit i Janudary 19, 1977 dreit''th'a'n. eoin
days aft'cr i t a h adita ha~ve k n o"w n 'af t he b as is '06f itos protest,,;

under DSA 400-77-C-0689 is dismissed* 
3-167705, ;-.6.

a ~ ~~~~~~~~~~~~~ . ''' '
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41 ttsy,-r,"tt Prot7705 by MC of the refer-
!, ci; t iontract t Unity Ka"ufa4cts4i Coupacy on lo**em-

bel3s qi176p araslly advised: that
1. ts offer bad been ,rjiciid, Un ever a a referenacs to
thes award was cottauied in a lFrsdoa of Information
. s equeot frou McDer'ott', dats4 December 18, 1976.
ThIp'btereune makes it clear thit NcDersott was aware
noat iatertbain Deceuber.18S,:1976,'that its offer had
hoc. rjsc "ead. l*cun:e NcDrimbtt tia not proteut to
tbvn& Office until Januarj 19, 1977., aore than ten, days
atfes it nsv of the basis of Imt proteit, it. protest
is uActue1y. Accortdingly, KcDeri4cttls protest under
DIA 400-77-W-310 is diemiu.

Ility C0apt Osrap ueral
of the nisted States
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